
Did special prosecutor Patrick
Fitzgerald’s tactics in the CIA leak
case set a precedent for jailing
journalists? After all, Judith Miller
of The New York Times went to jail
and then testified.
The Judy Miller case didn’t change the
law very much, if at all. But it
undoubtedly makes prosecutors
everywhere a little bit cocky about
their ability in the real world to get
journalists to disclose their confiden-
tial sources. That’s something that
historically prosecutors have shied
away from. After Fitzgerald’s success
in the Miller case, I don’t think they’ll
be quite so shy.

For three decades, Justice Depart-
ment guidelines said a journalist
would be compelled to testify
only in “exigent circumstances.”
Now, what’s the future of those
guidelines?
I think they have a terrific future—as
guidelines. But guidelines by defini-
tion are not enforceable, and courts
have said the DOJ guidelines are not
enforceable. What the lack of protec-
tion under the guidelines really points
to is the need for federal statutory
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She was a daughter of Samarra, an
Iraqi who lived for her country
as much as for her profession.

That’s why we in Al-Arabiya’s news-
room were not surprised when Atwar
Bahjat insisted on covering the esca-
lating violence in her hometown that
fateful February day. 

The bombing of the Shiite shrine
Askariya, known as the Golden
Mosque, had sparked sectarian bat-
tles, an assignment that would cause
many experienced journalists to shud-
der. Not Bahjat, who believed that car-
rying out her professional duty was
an act of non-partisan patriotism.

Bahjat had already filed reports
from Samarra and was conducting
additional interviews that day, Feb-
ruary 22, when two armed men
approached and demanded: “Where is
that Al-Arabiya presenter?” She kept
her cool, believing, perhaps, that her
patriotism and professionalism
would save the day. The group
around her had less faith, and either
stood by or quietly dispersed as
assailants seized her. The bullet-laced
bodies of Bahjat, 30, and her free-
lance crew—cameraman Khaled Mah-
moud al-Falahi, 39, and engineer

Adnan Khairallah, 36—were found
near Samarra the next day. 

Bahjat represented everything
that the merchants of war on all sides
despise. A journalist who refused to
take sides, she personified Iraqi non-
sectarianism—having a Shiite mother
from the sect’s heartland in Karbala
and a Sunni father from Samarra
itself. She carried her belief not only
in her heart but around her neck in
the form of a gold pendant depicting
the map of all of Iraq. She was wearing
the pendant that day.

Covering wide-scale death and
destruction in her country was not,
perhaps, foremost on her mind when
Bahjat decided that journalism was
her life and passion. An avid writer of
verse, Bahjat first joined the staff of a
weekly publication covering social
issues, and she contributed works of
poetry to specialized publications.
After the fall of Saddam Hussein’s
regime, she joined the newly founded
Iraqi Satellite Network as a reporter.
Bahjat’s professional aspirations
would draw her to the more widely
viewed regional satellite networks—
first to Al-Jazeera, where we were also
colleagues, and then, just weeks
before her murder, to Al-Arabiya. At
the satellite stations, she became the
most recognized female war corre-
spondent in the region.

Breaking in at Al-Jazeera, Bahjat
had to make it the hard way. She per-
sistently lobbied for field work, ulti-

mately prevailing in the face of much
resistance from male colleagues.
Some genuinely feared for her safety
as a female correspondent in a pre-
dominantly male environment. 

When we were both at Al-Jazeera, I
recall Bahjat approaching me one day
to express concern that she would not
get to do much field work because
authorities had banned the channel
from reporting inside Iraq. I pointed
out that it could be a blessing in dis-
guise, given the worsening security
situation in Baghdad. 

Bahjat was too courteous to bick-
er, but she made it very obvious that
her view was far different. When 
others might suggest limits on her
work, she would flash a smile that
was both infectious and enigmatic.
She was adept at finding a way
around obstacles. 

Yet the traits that served her
well—as a woman who personified all
of Iraq, as a patriot who reported all
sides—could not protect her from the
purveyors of violence. In an interview
aired on Al-Arabiya after Bahjat’s mur-
der, her sister Ithaar repeated over
and over in a heartbreaking voice:
“Why, why Atwar? I need someone to
tell me why!” Her words reflect the
anguish of hundreds of thousands of
Iraqis who fear a world inured to per-
sonal tragedy. n
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In Iraq, a reporter and patriot is silenced.
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Atwar Bahjat, in an image taken from
video, wore a gold pendant depicting
Iraq on the day she died.

protection for the confidentiality of
reporters’ sources.  

Is there precedent to prosecute
whistleblowers for leaking infor-
mation?
Under federal law, people can go to
jail for disclosing classified informa-
tion, and in rare instances that does
happen. There is even an argument,
which some media critics have been
trying to build, that a media outlet
itself could be prosecuted under Sec-
tion 798 of the Espionage Act. Most
lawyers who have studied the issue
would say with a lot of confidence
that Section 798 would be unconstitu-
tional if applied to a newspaper or a
media outlet for publishing informa-
tion that somebody in the govern-
ment regards as confidential. That
kind of publication happens all the
time, and it’s overwhelmingly in the
public interest when it does.

Has the U.S. war on terrorism
affected reporter’s privilege? 
The administration certainly is not shy

about invoking the war on terror and
invoking very specific, highly emotion-
al images of 9/11 in support of its argu-
ment for why the National Security
Agency surveillance program is lawful
and why the disclosure of the program
is a threat to national security. Judges,
like anybody else, are susceptible to
arguments and images of that kind. 

Are journalists being wiretapped
under the NSA program?
I don’t have any specific evidence, and
I don’t think anybody does, to suggest
that journalists are being deliberately
targeted under the program and I
don’t mean to suggest that they are.
But if I were a journalist working in
the Middle East or another epicenter
of the war on terror, or a U.S. journal-
ist who makes frequent calls to people
or organizations in those places, or if
I were a group like CPJ doing work
that’s fundamentally similar to the
work of journalists in those regions,
then it seems almost inevitable that
I’m going to be having conversations
of interest to the government.

How does the interpretation of 
e-mail as corporate property affect
source confidentiality?
The 21st century reporter has to rely
on tools like e-mail and cell phones.
These create evidentiary trails that are
within the custody and control of the
companies that run the systems. So if
those companies are subpoenaed, the
individual reporter may not be able to
exercise any control over the records.
… For reporters working on very sen-
sitive stories, in the future you may
see more meetings with sources on
park benches and more notes written
in notebooks.

Will these cases lead to a more
established definition of confiden-
tiality?
We always encourage a reporter to
have a very specific understanding of
confidentiality with the source up
front. Unstated assumptions that an
interview is confidential aren’t very
helpful when you’re in front of a
grand jury. n

The Courtroom Press

Media lawyer Jeremy Feigelson discusses confidentiality,

wiretaps, and talking to sources on park benches.

Interview by Maya Taal

Prosecutors,
says Jeremy
Feigelson,
are likely to
be more
assertive in
seeking 
confidential
sources.
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Feigelson, a partner in the New York law
firm Debevoise & Plimpton, represents a
number of news organizations, along
with the Committee to Protect Journal-
ists. Taal is CPJ’s board liaison and exec-
utive assistant.


